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RESPONSETO PETITIONER’S BRIEF

NOW COMES the Respondent,the Illinois EnvironmentalProtectionAgency (“Illinois

EPA”), by one of its attorneys,JohnJ. Kim, AssistantCounseland Special AssistantAttorney

General,and, pursuantto anorderenteredby theHearingOfficer datedAugust6, 2003, hereby

submitsits Responseto thePetitioner’sBrief to theIllinois Pollution ControlBoard(“Board”).

I. BURDEN OF PROOF

Pursuantto Section 105.112(a)of the Board’s procedural rules (35 Iii. Adm. Code

105.112(a)),the petitionerbearsthe burdenof proof. The burdenof proving that challenged

costsin aclaim for reimbursementarereasonableandrelatedto correctiveaction restssolelyon

the applicant for reimbursement. Richard and Wilma Salyer v. Illinois EPA, PCB 98-156

(January21, 1999),p. 3; See~ TedHarrisonOil Companyv. Illinois EPA, PCB99-127(July

24, 2003),pp. 4-5 (the burdenof proofis on theowneror operatorof an undergroundstorage

tankto providean accountingof all costs). Here, thereare threedecisionsunderappeal,all of

which involve the samecommon issue. Thus, the burden of proving that those decisions

involving a modificationof costsallowedfor a groundwatertreatmentsystemwereerroneousis

uponthePetitioner.
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II. STANDARD OF REVIEW

Section22.18b(g)of the EnvironmentalProtectionAct (“Act”) providesthat an applicant

mayappealan Illinois EPA decisiondenyingreimbursementto theBoardundertheprovisionsof

Section40 of theAct (415 ILCS 5/40).1 Pursuantto Section40 oftheAct, theBoard’sstandard

of reviewis whetherthe applicationsubmittedto the Illinois EPA would not violatetheAct and

Board regulations. I~LHarrison,p. 5. In this situation,theBoard’sstandardof reviewshould

bewhetherthe informationsubmittedto theIllinois EPA would leadto aviolation oftheAct and

Boardregulationsif thereimbursementrequestedhadbeengranted.

Based on the information within the Administrative Records (“Records”) and the

testimonyelicitedat hearingheld on July 24, 2003,2 and applying the relevantlaw, the Illinois

EPArespectfullyrequeststhat theBoard enteran orderupholdingtheIllinois EPA’s decision.

III. FACTS

Thereare threedecisionsunderappealby the Petitioner,all involving the sameissue.

The Petitionerhas sought, j~r ~ reimbursementof costs associatedwith a groundwater

treatmentunit and soil vaporextractionunit (“unit”) utilized at the subjectsite. In eachof the

decisions under appeal, the Illinois EPA adjusted the amount of money allowed for

reimbursementon amonthly basisfor theunit. AR 118, pp. 1-4; AR 119, pp. 1-4; AR 150, vol.

i,pp. 1-4.

Specifically, the Petitionersoughtreimbursementin theamountof $3,750.00/monthfor

theunit. AR 118, pp. 31, 34, 47, 49; AR 119,pp. 58, 60, 76, 70, 84, 87; AR 150, vol. 1, pp. 47,

‘In its brief, thePetitionerseemsto arguethat theIllinois EPA’s relianceuponSection22.18b(d)(4)(C)oftheAct is
misplaced,sincethatsectionhasbeenrepealed. The Illinois EPAacknowledgesthat Section22.18b of theAct was
repealed,but notesthat provisionsofthat sectionarenonethelessstill applicablehere. For a full discussionofthis
statutoryhistory, theIllinois EPArefers theBoardto its discussionatpages4through5 in theTedHarrisoncase.
2 Citationsto theAdministrativeRecordwill hereinafterbe madeas,“AR XXX, p. .“ The “XXX” shallreferto
either 118, 119 or 150, as in PCB 03-118,03-1 19 and03-150. Referencesto the transcriptof the hearingwill be
madeas,“TR, p. _.“
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50, 62, 65, 77, 80, 93, 97, 108, 111, 121, 124, 137, 140, 153, 156, 168, 171, 183, 186. The

Illinois EPA reducedthe per monthallowanceto $2,457.31/month.AR 118, p. 4; AR 119, p. 4;

AR 150, vol. 1, p. 4. The differencebetweenthe amountsought by the Petitionerand the

amount approvedby the Illinois EPA is $1,292.69/month. In PCB 03-118, there were two

monthsfor which reimbursementwas soughtfor the unit (Octoberand November2001). AR

118, pp. 31, 34, 47, 49. In PCB 03-119,threemonthsweresoughtfor reimbursementfor theunit

(July, Augustand September2001). AR 119,pp. 58,60,67, 70, 84,87. Finally, in PCB03-150,

10 months were sought for reimbursementfor the unit (Novemberor December2001, and

JanuarythroughSeptember2002). AR 150, vol. 1, pp. 47, 50, 62, 65, 77, 80, 93, 97, 108, 111,

121, 124, 137, 140, 153, 156, 168, 171, 183, 186. The amountsdeductedin the final decisions

under appeal reflect the number of months sought for reimbursementmultiplied by

$1,292.69/month.

IV. THE PETITIONER FAILED TO DEMONSTRATE
THE COSTSIN QUESTION ARE REASONABLE

The Petitionerhasfailed to demonstratethat the monthly ratesoughtfor reimbursement

for the unit is reasonable,as requiredpursuantto Section22.18b(4)(d)(C) of the Act. The

Petitionerrelieson two argumentsin its brief, one being testimonypresentedin the form of an

offer of proof and the othera more generalargumentregardingmarketor industry standards.

Both argumentsfall on themeritsandshouldnot be consideredor, at best,shouldbe discounted.

A. The Petitioner’s Offer of ProofShould Not Be Admitted

In its brief, the Petitioner argues that certain calculationsdescribedby one of its

witnessesshould betakeninto considerationasademonstrationthatthemonthly ratesoughtfor

the unit is reasonable.Petitioner’s Brief, pp. 3-4. However, the testimony upon which those

argumentsarebasedwaselicitedat thehearingin theform of anoffer of proof. TR, pp. 36-38.
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Theobjectionmadeby theIllinois EPA at hearingwasthat thedocumentthat wasthesubjectof

the testimonycontainedinformation that was never presentedto, or made available to, the

Illinois EPA at any time up to thedatesof thedecisionsin question. TR, pp. 27-35. Duringthe

hearing, counsel for the Petitionerdid not make any argumentsas to why the information

containedin the documentshould be consideredby the Board or otherwise admitted into

evidence. The information in questionwasnot found in anyof thesubmittalspreparedby the

Petitionerfor theIllinois EPA’s review,and thereforethe Illinois EPA hadno way to know the

information. In fact, thereis no evidencethat theIllinois EPA hadeverseentheinformationin

question on the document until it wasprovidedat hearing. Similarly, the testimonyof Joseph

Kelly as elicited by the Petitioner described figures and calculations that had never been

disclosedto the Illinois EPA. Indeed, Mr. Kelly admitted that if the information was not

providedwith the specificbreakdownof calculationsand other factors,it would be impossible

for the Illinois EPA to determinethe Petitioner’s consultant’soverheadcalculationsor its

amortizationterms. TR, pp. 45-46.

It is well-settled that the Board’s review of a final decision by the Illinois EPAshould be

limited to the informationbeforethe Illinois EPA during theperiodofreviewandup to thedate

of thedecisionitself. Typically, informationorevidencethat wasnot beforethe Illinois EPA at

the time of its decision is not admitted at hearing or considered by the Board. Community

Landfill CompanyandCity of Morris v. Illinois EPA, PCB01-170, p. 4 (December 6, 2001).

In the instant case, the principle repeated by the Board in the Community Landfill case is

applicable. The Illinois EPAdid not know what the period of time for amortization of the down

paymentfor theunit, the Illinois EPA did not know theoverheadpercentageappliedto thesite’s

costs by the Petitioner’s consultant,and generallyspeakingthe Illinois EPA did not know the
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specific calculationsemployed by the Petitioner’s consultant to reach the monthly rate of

$3,750.00/month. Since this information was not before the Illinois EPA at the time of its

decision, the Hearing Qfficer properly excludedthe testimonyat hearingbut did allow the

Petitionerto makeanoffer of proof. ThePetitionerhasoffered no explanationin its briefasto

why theoffer ofproofshouldbe admitted,andthe only explanationprovidedat hearingwasthat

the informatiOnwasusedfor “demonstrative”purposes.TR, p. 29. Thatis a weakexplanation,

sincetherewasnothing demonstrativeabout the documentor the testimony;rather,both the

documentand the testimony soughtto presentinformationto the Board for considerationthat

wasnot beforetheIllinois EPA atthetime ofits decisions. TheBoardshouldthereforenotonly

upholdtheHearingOfficer’s decisionto excludethedocumentandtestimony,but it shouldalso

accordinglystrike or not considerthe argumentsin the Petitioner’sbrief basedon the offer of

prooftestimony.

If the Board somehowdoes decide that it will allow the testimony and resulting

arguments,thenthe Illinois EPA canonly respondthat it did not haveany of the informationin

questionbeforeit at the time of its decisionandthereforecouldnot possiblyhavetakenit into

account. Sincetheinformationwasnot includedwith anyrequestfor reimbursementofcostsfor

the unit’s monthly rate, thenthe Petitionerfailed to meet its burdenof providing an adequate

demonstrationthat the cost (i.e., the monthly rate) was reasonable. Whetherthe Petitioner’s

argumentsregardingthe consultant’scalculationsare at all persuasiveafter the fact are not

relevantto the questionof whethertheapplicationsassubmittedcontainedadequateinformation

to supportthe requestedmonthly rate. The BoardshouldupholdtheHearingOfficer’s decision

and disregard the testimony, and resulting argumentsin Petitioner’s briefs, regarding the

Petitioner’sconsultant’scalculations.
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B. The Petitioner’s Argument That Industry Standards
Support The RequestIs Unfounded And Without Merit

Theotherargumentproffered by the Petitionerin supportof its requestthat the Illinois

EPA’s decisionsbe overturnedis that the costs sought for the unit’s monthly rate are “well

within the industrystandardfor rental chargesof a Unit ofthis type.” Petitioner’sBrief, p. 4. It

should first be noted that this statement,madeby Mr. Kelly at hearing,was basedon some

inquiriesof otherindustryprofessionals.i~hThereis no informationin any of theapplications

for paymentsubmittedby the Petitioner’s consultantto that effect, and suchtestimonyof Mr.

Kelly arguablyis akin to the testimonydescribedabove,in that the substanceof the testimony

was notbeforethe Illinois EPAat the time of its decisions. For thatreasonalonethetestimony,

andresultingargument,should be disregarded.

Reliance on Mr. Kelly’s testimony forms the basis for the Petitioner’s argument that the

requestedcost of the unit wasreasonable.ThePetitionerstatesthat the“testimonyof Mr. Kelly,

theonly witnesswith the experienceandinformationnecessaryto determinethereasonableness

of the charges for the Unit involved in this case, proved that the reasonable charge in the industry

for a unit ofthis natureis the$3,750.00permonthrequestedby DaLeeratherthanthe$2,457.31

approvedby theAgency.” Petitioner’sBrief, p. 6.

Looking at the specific testimonyof Mr. Kelly, thereis no reasonto give the weight

accorded by the Petitioner to the testimony. The Petitioner argues that Mr. Kelly is the only

witness with the experience and informationnecessaryto determinethe reasonablenessof the

unit’s charges. However, Mr. Kelly testified that he only had prior involvementwith similar

typesof equipmentin “about eight othersites.” TR, p. 16. That is not a broadand diverse

backgroundthat conferstheability of Mr. Kelly aloneto determinewhat is or is not reasonable
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for the unit’s cost. In fact, Mr. Kelly testified that he based reasonableness on two factors;

namely,what themarketbearsandrecoupinghis company’scosts. TR, p. 58.

However, that method of determination is inconsistent with both the Act and common

sense. Thereis no provision in Section22.18b of the Act that “reasonableness”is determined

solely by what themarketwill bear. While industrystandardsshouldbe takeninto accountto

some extent, the vaguereferenceto what the marketwill bear has no definitive standardor

explanation.Further,thereis a seriousquestionasto whetherMr. Kelly hasasufficiently broad

background to determine what the market will actually bear forthis type of unit. Mr. Kelly’s

other stated factor is recouping his company’s costs. In this case, thepurchasepricefor theunit

in question $83,691.00. AR 150, vol. 2, pp. 151-152. If Mr. Kelly’s company received the

requested $3,750.00/month for 36 months as requested, then a total of $135,000.00would be

paid for the unit. This would represent a difference of $51,309.00, which Mr. Kelly would

apparentlyconsiderto be his company“recouping” its costs. Put anotherway, if theconsulting

company purchased the unit for $83,691.00, then was paid $135,000.00 for thepurchaseprice, it

would recover over 61% of the actual purchase price. It would be difficult to imagine that any

overheadcostswould comeanywherecloseto that difference.

To be fair, there were certain financing charges that the consultant apparently took into

account in reaching its requestedfigure of $3,750.00/month. Mr. Kelly testified that the

consultant had to pay approximately $2,677.00/month to its financier for 36 months. TR, p. 57.

Even under that viewpoint, there was a difference of over $1,000.00/month in what was sought

for reimbursement and what was owed to the financier. That difference multiplied by 36 months

(the stated anticipated life of the unit and period for financing) would result in a difference of

L
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over $36,000.00 between what was paid to the financier and what was received in

reimbursement.

The Petitionerdid,not successfullyarguethat the costssoughtfor reimbursementwere

reasonable. The consultantfor the Petitionertestified that despitethe largedifferencein what

was paid to thefinancierfor theunit andwhat would havebeenreceivedin reimbursement(had

thetotal amountsoughtbeenapproved),thedeterminativefactor in whethertheunit’s costwas

reasonable was what the market would bear and whether the consultant’s costs would be

recouped.Theconsultantneverspecificallydefinedwhat costsneededto be recouped,andthere

was no comprehensive testimony regarding industry standardsotherthanMr. Kelly’s testimony,

which was limited at best. The Petitioner failed to provide any information within the

applicationsfor reimbursementthat substantiatedtheirclaims for themonthly rate,and theonly

explanationofferedby Mr. Kelly at hearingwas that themarketwould bearthecost andit would

be sufficient to allow for a recouping of the consultant’s (undefined)costs. Thatexplanationis

simply insufficient, and the Board should not accord anyweight to the argument.

V. THE ILLINOIS EPA’S DECISION WAS BASED ON THE APPLICATIONS

The calculations employed by the Illinois EPA were based entirely on the information

provided within the applications for payment, and were consistent with the Act’s guidelines.

Brian Bauer of the Illinois EPAtestified that the figure used by the Illinois EPAwas based on

the total cost of the unit (as documented by the supplier, Carbonair), the salvageprice, the

appropriate handling charge allowed by Section 22.1 8b(i)(2) of the Act, and the term of 36

months provided by the Petitioner’s consultant. TR, pp. 65-66; AR 150, vol. 2, pp. 151-152,

154-155. Interestingly,Mr. Kelly testified that he relied in part on the information provided by

Carbonair when determining whether he thought the requested rate was reasonable. The
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differencebetweenMr. Kelly’s calculations and Mr. Bauer’s calculations is that Mr. Kelly’s

includedfactorsnot providedto theIllinois EPAat the time of its decisions, and that Mr. Bauer’s

comportedwith not only ~commonsense but the Act’s guidelines. Mr. Bauer’s calculations

resultedin theIllinois EPA taking into accountthedocumentedtotal purchasepriceoftheunit in

question,discounting that purchaseprice by the salvagevalue describedby the Petitioner’s

consultant (AR 150, vol. 2, pp. 154-155), allowing for the statutory handling charge, and then

dividing that final amount by the time period provided by the Petitioner’s consultant as the

anticipatedlife of theunit (AR 150, vol. 2, pp. 154-155).

The Illinois EPA argues that the methodology employed by its reviewer was fair and

appropriate,took into considerationthe awarding of a handling charge(which includes an

allowance for overhead), and did not unfairly reward or penalize the Petitioner’s consultant in its

leasingof the unit to the Petitioner. To the contrary, if the amountsoughtfor reimbursement

were awarded,thePetitioner’sconsultantwould standto gainan inappropriatewindfall.

VI. CONCLUSION

For all the reasonsand,argumentsincludedherein,the Illinois EPA respectfullyrequests

that the Board affirm its decisions under appeal. The Petitioner failed to presentapplicationsthat

contained information adequate to support the requestedmonthly rate. The Illinois EPA’s

calculations in determining a reasonable rate were appropriate and sound,given that they were

based on the information provided by the Petitioner and statutory guidelines for handling

charges.
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Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

SpecialAssistantAttorneyGeneral
Division of LegalCounsel
1021 North Grand Avenue, East
P.O. Box 19276
Springfield, Illinois 62794-9276
217/782-5544,217/782-9143(TDD)
Dated: September 30, 2003

This filing submittedon recycledpaper.

AssistantCounsel
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CERTIFICATE OF SERVICE

I, the undersignedattorneyat law, herebycertify that on September30, 2003, 1 served

trueandcorrectcopiesof aRESPONSETO PETITIONER’SBRIEF, by placingtrueandcorrect

copies in properly sealedand addressedenvelopesand by depositingsaid sealedenvelopesin a

U.S. mail dropbox locatedwithin Springfield, Illinois, with sufficient First ClassMail postage

affixed thereto, upon the following named persons:

Dorothy M. Gunn, Clerk
Illinois PollutionControlBoard
James R. Thompson Center
100 WestRandolphStreet
Suite 11-500
Chicago,IL 60601

AssistantCounsel
SpecialAssistantAttorneyGeneral
Division of Legal Counsel
1021 NorthGrandAvenue,East
P.O. Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)

Curtis W. Martin
Shaw& Martin, P.C.
123 SouthTenthSTreet
Suite302
P.O. Box 1789
Mt. Vernon, IL 62864
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